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q}{ utf% w wftV-WIM & g+atV srlw %tar $ at qq w q&w + vfl wnf@ifa dtt gdR qT v%q

qf&qTft#WftV vqnlqftmrwqqqvTg7 vr mm & &Tt% qt mtv bfI@# mm {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vm mrrt vr !q6wr WM:-

Revision application to Government of India:

(1) +-fM @nrTqrvq©@rfhrq, 1994 gT gRT Wm +Tt RaW. WI WTa Bmt + IM &TH q?T

aq-urn R yqq qe@ # #mtv EqfTwr wrin v gm vf#, wta mmr, f87 ;bIT@, vqrq ft=tnt,
+gR+fav, #mgm Vm, +WVFt, #MT: I roo01 €r#tvTdTqTfj:{ :-

A revision application hes to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Bunding, Punament Street, New Delhi - 110 001 under Section 35:EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vrv#t§Tft%vw+fv4+©§Tfqqn©t #f+a wvwTr gT WrqTmtqnM
wrFrn&sgtuugl*ll<+VrV8Vragqqnt q,qTfqtR$wTmnn wyn:#qT%q€fMqrwTtq
vrfiqfTw©rrH+6~Tqr@4tVfMT%inns{gtI

In case of uly loss of goods where the loss occur in transit from a factorY to a
wu-ehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

WEa%4T§rRqRtTg vrvtqT+fwrfftzuqr w qT©:FtRfR*rhr :R@Bihqj@qt nun(V)
:yew + fhdfR7 ilmqr€qg@#ft8a#vrq#+qtvn7iT



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qr©vryqzTqf%TfRqTVH€%qTF(+nvn %aTqqt)f+d7f©n ;rn vr@ gtI
ba

In case of goods . exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) #fhtnw€q#tawqq qr@# !=TeTq+fhq}V%a+ftaqFq#tV{$ Bit Rt BITter qt SR

urn I'+fhm%!TTf8qqTtH,wft©4ua wft7qtvqqqtqrTBtf8T gf#fhT (+ 2) 1998

UFa 109 nTfRIHf%U TW€tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) #.#h©qraqr©(wftv)fhmT®ft,200rhfhm 9 % +NKfRfqffgwq+©qr R-8 ta
sdhit #, Mev WTt% + vR UTter tf§7 f+qTq + dtv vrv iT $ft7w]y-wtw vf gMtv wtw qt qt-qt

vfhft + vr% afM mM MrT wm qTfitTI at# vrq @rar ! %r $@r qfhf # #mtv %ra 35-q +
f+ufftv =ft % !=T©T7 % ww % vrq ant-6 vr@n =Et vfl vfl 8qtqTfjnt

The above application shaa be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfqrq©Thq4vrq qd+mrqv Tq@@@itn mt qq§a@a200/- =MEV?TV=R

gw ;ilqd+vRml%@r@+@rn6tatrooo/- qt =M wmV{tqTVI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhRt@,+dhfWITRq REeF V++qTVtWft?fhR{FHf#qnN% vfl aMR:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iT.€kraqr€q geHF ©fafhrT, 1944 gt Trtr 35-dt/35-v hmT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) BnfRf8V qft®q + gmT w3wn + v@vr =Ft wft©, wftqt + vrq& q gRT w, #r€hr

Rna qr-v "+ +qTqT wftdhr qHTf#qPr (fR+b) =R =deN Mr qtfbqr, ©€VqTVTR + 2=" TEn,
qtqTgt vm, wv%r, fltlUtqFN, W§VqTVR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2r:d£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunai shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 mrd shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

;T::: riibIIiupr]J=b:H: tI: t :L= ]r::: c; II:1][: eIF:i J: :1 ; III : BeTB\Public sector baal k of L?TibH;I':\
{i'?i W§’ \$'iI
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(3) vfl w meet + q{ IF wklB qr vqrter gt7T % fr #6 xv avv qfRv =Rv vr VIVTV aM
#r&fiT=nvrmqTfiFR€ v'qb 6~Tt ST 'fff% faw q€tqTf+qq+#fRK vqTf+qftwftdhr
qnrfbwnqtq%wfTVvr#fhrK6HqtT6wMfMvrmg I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.IC)O/- for each.

(4) Krqmq eFa% gfbfOrIi r970 vqr tRitfbT gt sr3WT -1 % data f+gfftv fbl{ glyn an
grIm Tr qF 9ter V=rTf+'rfI fhhm VTfbqTft % grier + + M6 +t in vfBits 6.50 ++ vr @rqrvq

qr©flWWn€mTqTfjq I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) §qqtr$df&zqN$#qtfhtw %<+nafMf gt fH $fttvnqF6fVTfbn vrmjqtdhn
qj@, hdhr mgm gmT++vTqI wftdhr@nfBqw (qPrffqfi) f+m, 1982 +ftfja€1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhn w, #-in uqrqqqr©q++qr@wftdhNmTf&qu (fRItz) q%vltwft+T#qrq&
+ q&KMr (Demand) v++ (Penalty) HT 10% if qH HnF ©fq7nt {1 §THtf%, gf&qm # WT
10 q€Tg VW iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

##hr UVB qr@ sir +qr6t + +mfR, ©TfR© #1TT Mr qt vhf (Duv Demanded) I

( 1) & (s,ctio„) tID #®af+&tftv iTfb;

(2) fwrt TVa+q8Zhfta # <TfPM;

(3) €hqZhRZfhFft #fBH6%e®brtTfPrl

gBl$ wn 'df8v wilv’ # qB+l{ vw aIBm fT wftv’qTf©V®++fRVj$ wf vnfbn
TFT[ 81

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confumed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit unount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(1)

(ii)

(A)

amount determined under Section 11 D;
anount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) H3qjqr bva gMTV yIn+ tuI % ©v© yd qF© gmT qr-3 Tr @? fqqTfeV + qt +tq %q qq

q-@# 10% wmv atq§Y+qv@fBvdt7§av WTb 10% Ww#rvr©qa81
In view of above1 an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded wtT;e, £Uty or dutY and penaltY are in dispute7
,td.?II =+qor penalty, where penalty alone is in
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The present appeal has been filed by M/s. Veeda Clinical

Reasearch Ltd., Shivalik Plaza-A, Ambawadi, Ahmedabad – 380015

(hereinafter referred to as “the appellant”) against Order-in-Original

No. 42/CGST/Ahmd-South/ JC/SR/2022-23 dated 13.12.2022

(hereinafter referred to as “the impugned order”) passed by the Joint

Commissioner, Central GST, Ahmedabad South (hereinafter referred

to as “the adjudicating authority”) .

2. Briefly stated the facts of the case are that the appellant are

engaged in providing services viz.” Event Management Service”;

“Business Auxiliary Service”; “Transport of goods by Road”;

“Sponsorship Service”; “Management Consultant Service”;

“Manpower Recruitment Agency”; “Online Information and Data

Retrieving”; “Technical Inspection and Certification”; “Maintenance

and Repair” and "Scientific & Technical Consultancy Services" and

are holding Service Tax Registration No. AACCC3633QST001.

During the course of audit of the financial records of the appellant,

conducted by the officers of the Central GST, Audit

Commissionerate, Ahmedabad, it was noticed that the appellant had

performed services (clinical study) from their registered premises in

India and sent / deliver the clinical study reports to their foreign

client through e-mail, courier or web sites. The appellant had not

paid service tax on the amount shown against the heading “Export
of services” .

2.1 Therefore, the appellant were issued the following Show Cause

Notices for non-payment of Service Tax on Technical Testing &
Analysis of “OLD DRUGS”.

Show Cause Notice F. No
and date
STC/ 4-8/ O&A/ 14- 15
dated 13.11.2014
STC/ 4-87/ O&A/ 15- 16
dated 06.04.2016

Period Amount of
S.Tax (in Rs
m3,426/F.Y. 2C)12-13 to

F.Y. 2013-14
F.Y. 2014-15
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2.2 in order to ascertain whether the appellant continued the

same practice of not paying Service Tax on Technical Testing &

Analysis of "OLD DRUGS", they were asked to provide details for the

further period from April-2015 to March-2016 vide letter F.No.

SD02/AR-V/AR-232/VEEDA/ 14- 15 dated 24. 1 1.20 16 . The

appellant vide letter no. Nil dated 03.04.2017 have prQvided the

requisite details.

2.3 On perusal of the details submitted by the appellant, it is

observed that they have continued to follow the same practice of not

discharging the service tax liability on Technical Testing & Analysis

of "OLD DRUGS" . Thus, on the basis of the details provided by the

appellant it was seen that they did not pay Service Tax amounting

to Rs. 1,64,63,183/- collected by them on account of Technical

Testing & Analysis of "OLD DRUGS" amounting to Rs.

11,79,51,619/-

2.4 Upto 30.06.2012, the service provided by the appellant is
"Technical inspection and Certification Service" as defined under

clause (zzi) of Section 65(105) or under "Technical Testing and

Analysis Service" as defined under clause (zzh) of Section 65(105) of

the Finance Act, 1994, however, post 01.07.2012, since there is no

service wise classification due to introduction of negative list, and

the activity carried out by appellant falls under the purview of
definition of "Service” in terms of Section 66B read with Section 66D

read with Section 65(B)(44) of Finance Act, 1994, as the same is

neither covered by negative list nor by any exemption notification.

Further, as the service provided is Performance Based Service and

actually performed in India and the same is come under purview of

Rule 4 of Place of Provision Rules, 2012 w.e.f. 01.07.2012 which is

relevant to establish taxability under the service tax. Hence the

appellant are liable to pay service tax. The demand of Service Tax of

Rs. 1,64,63,183/- is therefore legally sustainable.
IfF! i’d I

,tk CEn
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2.5 Therefore, the appellant were issued Show Cause Notice No.

STC/4-03/O&A/Veeda/ 2017- 18 dated 28.0 1.2018 demanding

Service Tax amounting to Rs. 1,64,63,183/- for the period F.Y.

2015-16, under provision of Section 73 of the Finance Act, 1994.

The BCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 76

and Section 77(2) of the Finance Act, 1994.

2.6 The Show Cause Notice was adjudicated vide the impugned

order by the adjudicating authority wherein the demand of Service

Tax amounting to Rs. 1,64,63,193/- was confirmed under provision

of Section 73(2) of the Finance Act, 1994 along with Interest under

Section 75 df the Finance Act, 1994 for the period from FY 2015-16.

Further (i) Penalty of Rs. 16,46,319/- was imposed on the appellant

under Section 76 of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The appellant are engaged in the service of technical testing &

analysis service, which involve following activities.

1. Technical testing &; analysis service for the old drugs

domestically .

2. Technical testing & analysis service for the old drugs

exports .

3. Technical testing & analysis service for the new drugs

domestically .

4. Technical testing & analysis service for the new drugs

exports.



g
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claiming exemption for service provided as per Sr. No. 4 from

the service tax for the new drug vide old Notification No.

11/2007 & new Mega Exemption Notification No. 25/2012-ST.

' Further, the appellant are also claiming exemption for the

service provided as per Sr. No. 2 being export of service.

> The department has denied for such exemption claimed by the

appellant for technical, testing & analysis service for the old

drugs exports on the basis that testing of drugs cannot be

done in absence of physical possession or control of the goods

for carrying out the service, Further, as per Rule-4, the place

of provision is the place where the services are actually

performed, so the department contended that such service is

performed in India and the appellant is required to pay service

tax

> Against which, the appellant submitted that the new rule of

the export of service for the service mention in Sr. No. 2 after

the enactment of the Finance Act, 1994; which is as under:

> Since the Export Rules will cease to apply, the required

provisions will be incorporated in Service Tax Rules. A
transaction will qualify as export when it meets following

requirements:

i. The service provider is located in Taxable territory;

ii. Service recipient is located outside India;

iii. Service provided is a service other than in the

negative list.

iv. The Place of Provision of the service is
outside india; and

v. The payment is received in convertible foreign

exchange
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> Now the Place of Provision of the service as defined as under:

The Central Government has notified vide Notification No.

28/2012 under Section 66C to determine when would the

service be considered as provided in the taxable territory i.e.

rules to determine the place of provision of service.

“Rule 4(b). Place of provision of perfownance based services.-

The ptace of provision of following services shall be the location

where the services are actually performed, namely:-

(a) Services provided in respect of goods that are required

to be made physically available by the recIpient of service

fo the provider of service, or to a person acting on behalf of

the provider of service, in order to provide the sertRce:

Prouided that when such services are protacied from a

remote location by way of electronic means the p-Lace of

prouision shall be the location where goods are situated at

the time of provision of service:

Provide ci further that this sub-rule shall not apply in the

case of a service provided in respect of goods that are

temporarily imported into india for repairs, reconc£tiordng

or reengineering for re-export, subject to conditions as may

be specifte(i in this regard.

(b) Sertaces provided to an individual, represented either

as the redpiertt of service or a person acting on behalf of

the recipient, which require the physical presence of the

receiver or the person acting on behalf of the receiver, with

the provider for the provision of the service. ”

> Therefore, from the above provision due to condition of

services provided in respect of goods that are required to be

";T'”" “””’ ' : '“?{B.““
i

'q.., # Nd
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provider of service or to a person acting on behalf of the

provider of service, in order to provide the service; following

questions may arise:

(i) Whether sample drugs sent by the service recipient for

the technical testing and analysis purpose can be termed

as goods or not.

(ii) Whether sample drugs can be termed as goods

available with the service provider at the time of

providing service to the service recipient or not.

(iii) Whether instead of sending back sample to a service

recipient, if it is destroyed by the service provider or

handed over back to the agent of service recipient, it is

amounting to goods are not ' present with the service

provider .

> Further, the appellant submitted that in terms of Rule 4, a lot

of activities including technicd testing, inspection, analysis of

goods, certification services, etc. which are dependent on the

activities to be physically performed on the goods provided by

the service recipient, would be taxable in India.

> While it is to be noticed here in this case that whatever may be

sent by the service recipient are not a goods, but one of the

sample/molecule/or object of the diseases i.e. formula of

medicine and appellant is not physically performing any

activity on the goods. So the appellant is not treating the

sample or molecule as goods, which has normally following
characteristics:

. It is movable.

. It is marketable.

. It has been available for sale.

l€tIEd ?i
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> So, it is clear from the above that whatever has been received

by the appellant, are not a goods. In service tax provision

goods has been defined as a "goods" has the meaning assigned

to it in clause (7) of section 2 of the Sale of goods Act, 1930 (3

of 1930);" Hence, the appellant is able to fulfill the criteria of

place of provision of service which is outside India and

claiming the exemption from the service as an export of
servIce .

> in the light of above rule the appellant submitted that as per

rule 3 place of provision of service which is normally the

location of the recipient of service even in rule 4 where place of

provision of performance based service has been defined where

also The appellant are fulfilling the all the conditions of the

rule. The appellant are not in receipt of any goods physically,

but on the basis of IP (drug formula) / sample out of goods (to

be manufactured in future subject to fulfillment of testing

norms as prescribed by the regulatory authority) which is used

for testing / analysis purpose which had been carried out by

appellant and report of such testing is been sent to the

respective service recipient located outside India, who are

ultimate beneficiary for the result/ outcome of such test

report. So, ultimate benefit of service accrues outside India.

Based on earlier Circular No. 111/5/2009-S.T. dated 24-2-

2009, when benefit accrued outside India, the appellant are

eligible for the exemption from the service tax.

> in this regard, the appellant draw attention towards following

recent Advance ruling judgment:

TANDUS FLOORING INDIA PVT. LTD. Versus (-OMMR. OF

”"”-"'”-"““”= a:
'\. a deal

+d•+
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> The appellant submitted that "Section 65(105) of the Finance

Act as it stood during the relevant period defined "taxable

services" to mean any service provided to and by persons

specified under the various sub-clauses of that section.

Section 66 of the Finance Act which was the charging section

provided that Service Tax was to be levied on the value of

taxable services referred to in the various sub-clauses of

Section 65(105). Thus, undisputedly, the taxable event of

Service Tax is the provisions of services. However, Section 64

of the Finance Act provides that the Chapter relating to Service

Tax extends to the whole of India except the State of Jammu

and Kashmir. Therefore, value of services will be taxable under

Section 66 of the Finance Act only if the taxable event occurs

in India i.e. only if the place of provision of service is in India.

So, the position is that what is not taxable need not be

exempted. In other words, the services rendered by the

appellant were never taxable at all. Once they were not taxable

at all, there is no question of exempting them.

> The appellant submitted that "Services" are intangible in
nature and hence the place of provision of services has to be

laid down by legislature or by judicial pronouncements. This

proposition is supported by the decision of Hon. Supreme

(.-*ourt in the case of The Bengal Immunity ColnE)any Lirnited v.

The State of Bihar and Ors (1995) 6 STC 446 (SC) .

> Further C.B.E. & C. issued a circular on 25'' April, 2003 to

clarify the position with regard to the export of services. The

C.B.E. & C. clearly stated that Service Tax was a destination

based consumption tax and therefore it was not applicable on

export of services.

> The appellant also relied upon the following case laws:
aIR rd

,eR ': t: N I
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a) COX & KINGS INDIA LTD. Versus COMMISSIONER OF

SERVICE TAX, NEW DELHI - 2014 (35) S.T.R. 817 (Tri. -

b) COMMISSIONER OF SERVICE TAX, MUMBAI-II versus BGS

INDIA PVT. LTD. 2014 (34) S.T.R. 554 (Born.)

Del.)

> The appellant submitted that when the appellant is not testing

on goods and the appellant is using such goods/samples for

providing export of service, whether it is covered under Rule 3

or Rule 4(a) of Place of Provision of Service Rules, 2012. They

have correctly availed the benefit of export of service:

> Place of provision of service is required to be determined on the

basis of Rule 3 and not Rule 4(a) of Place of Provision of

Service Rules, 2012. The scope of Rule 4(a) of place of

provision of service Rules has been clarified by CBBC in
question no. 5.4. 1 education guidance as follows:

"5.4.1 what are the services that are provided "in respect

of goods that are made physically available, by the

receiver to the service provider, in order to provide the

service" - sub-rule (1) :

Services that are related to goods, and which require

such goods to be made available to \the service provider

or a person acting on behalf of the1 service provider so

that the service can be rendered, are covered here. The

essential characteristic of a service to be covered under

this rule is that the goods temporarily colne into the

physical possession or control of the service provider,

and without this happening, the service cannot be

rendered. Thus, the service involves movable objects or

things that can be touched, felt or possessed. Examples

of such services are repair, reconditioning, or any other

T-“““:; T
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B

and warehousing, courier service, cargo handling service

(loading, unloading, packing or unpacking of cargo),

technical testing/inspection/certification/ analysis of

goods, dry cleaning etc. It will not cover services where

the supply of goods by the receiver is not material to the

rendering of the service e.g. Where a consultancy report

commissioned by a person is given on a pen drive

belonging to the customer. Similarly, provision of a

maket research service to a manufacturing firm for a
consumer product (say, a new detergent) will not fall in
this category, even if the market research firm is given

say, 1000 nos. of 1 kilogram packets of the product by

the manufacturer, to carry for door-to-door surveys."

> From the above explanation, it is clear that Rule 4(a) includes

within its ambit such activity where the service is performed

on the goods sent by the service receiver to the service

provider. For example, when a machine is sent by the service

recipient to the service provider for undertaking repair

activities, the activity of repair is carried on by the service

provider on such machine i.e. the goods supplied by the

service recipient. Therefore, there is no doubt that such

activity would fall under Rule 4(a) of the POPS Rules.

> Further, the guidance note also states that technical testing,

inspection of goods would also to be covered under Rule 4(a)

The Appellant humbly submit that this would only include

within its ambit such activities where testing is carried on, on

the goods in order to determine whether it complies with

certain standards. For example, testing is performed on a car

to determine whether it complies with pollution control norms.

In such cases, the test is on the object provided by the service

(1.
\\l 'Lb'.%h._ , =(::Ja
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:> in the present case, no such testing is being carried on the

goods of the customers in order to determine whether it
complies with certain standards. Nothing is being done to the

goods of the customers. This shows that nothing is being done

to the goods of customer itself and therefore Rule 4 is

inapplicable in the present case. Without Prejudice, the term

"in respect of is to be interpreted as "on" goods, and thus, the

services in the present case are not performed on the goods.

> in the present case, the condition in Rule 4 that the services

should be performed "on" the goods. In the present case, the

services are not qua the goods and therefore the activity

undertaken by the appellant cannot be considered as activity

done on the goods. Therefore, the condition required in Rule 4

is not satisfied and accordingly Rule 4 cannot be applied in the

present case .

> it is thus submitted that Rule 4 is not applicable in the

present case and therefore Rule 3 must be applied.

Accordingly, the place of provision of service will be outside

India and the services were exported. Henceforth, the

impugned order is liable to be set aside.

> it is seen that the two necessary conditions, for classi Bring the

place of provisions of service under Rule 4 of POPS Rules are

that the goods are to be 'made available' to the service provider

and the services are to be provided in respect of the 'goods'.

The essential characteristics of a service to be covered under

this Rule is that the goods temporarily come into the physical

possession or control of the service provider, and without that

happening the service cannot be rendered. Further, it is also

seen that the proviso to Rule 4 stipulates that the cases

wherein the service is provided in respect of goods that we

temporarily imported into India for re%:nyitioning, etc'

B%)I,;
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and are reexported would not be covered under the said Rule.

The illustrations given in the CBEC's Education Guide states

that the services such as repairs, reconditioning or any other

work on goods (not amounting to manufacture), storage and

warehousing, courier service, cargo handling service, testing /

certification / analysis of goods, dry cleaning etc. are the

services covered under Rule 4 of POPS Rules, since in all such

cases, the services are being performed 'in respect of particular

goods’ and no new goods are produced after rendering of

services and thus the place of provision of services would be

where the services are actually performed. Even in such cases,

provisions of Rule 4(a) of POPS Rules would not apply where

the goods are temporarily imported into India for re-export

after provision of services.

> The provision of 'Place of Provision of Service Rule is only to

determine the place of provision of service and not for

determination of consumption of service. The place of provision

of service has been notified in terms of power conferred under

Section 66C of the Chapter V of Finance Act, 1994. It is not for

determining the place where services are used /consumed and

purpose of consumption.

> Provision similar to Rule 4 of POPS Rules, 2012 also exists

under different international taxing jurisdictions. There also

consistent view has been taken that the aforesaid services will

not fall under performance based category.

> in the instant case service are not performed on the goods.

Further, the foreign customers are interested in the study

report. The service provided by the appellant is in the nature of

advice or information. Hence, provision of Rule 4(a) of POPS

Rules, 2012 is not applicable. an ad #

b'
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> in the instant case, the services performed by the appellant is

not performance based services i.e. the services that do not fall

under Rule 4(a), then the same will fall under Rule 3 of POPS

Rules, 2012 since the recipient of service i.e. the foreign

cu_storner is located outside in India.

S

> The appellant also wants to rely in support of the contention

on the following citation:

a) Hon’ble CESTAT in the case of CCR vs. Sai Life Sciences

Ltd reported at 2016 (42) STR 882 (Tri-Mum)

b) 20 16(12)TMI/34-CESTAT -MUM, 20 16-TIOL-3 138-

CESTAT -MUM in the case of Principal Commissioner of

Central Excise Vs Advinus Therapeutics Ltd,

> The show cause notice covers the period from 01.04.2015 to
31.03.2016. The show cause notice has been issued on

28.01.2018 & whereas the fact was in the department:s

knowledge since long. Thus, the show cause notice has

invoked the extended period of limitation. The show cause has

baldly alleged that the appellant have suppressed the

information from the department.

> The appellant submitted that the extended period of limitation

cannot be invoked in the present case since there is no

suppression, willful misstatement on the part of the appellant.

> The appellant submitted that the penalty under Section 76 &

77 is not irnposable since there is no short payment of service

tax. As per the merits of the case, the appellant is not liable for

payment of Service tax.

> The present case is a fit case to be covered under section 80 of
//T,& , I':•>\
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imposed under section 76 if the appellant has a reasonable
cause for default.

4. Personal hearing in the case was held on 18.12.2023. Shri

VIPUl Khandhar9 Chartered Accountant, appeared on behalf of the

appellant for personal hearing. He reiterated the contents of the

written submission and requested to allow their appeal. It is export
of service.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum, during the

course of personal hearing and documents available on record.

6. The main issue to be decided in the present appeal is whether

the appellant have rightly claimed the exemption of export of service

of technical testing & analysis for the old drugs as per the rules of
place of provision of service or not.

7. . The main contentions of the appellant that (i) whatever may be

sent by the service recipient are not a goods, but one of the

sample/molecule/or object of the diseases i.e. formula of medicine

and appellant is not physically performing any activity on the goods;

(ii) when the appellant is not testing 6n goods and the appellant is

using such goods/samples for providing export of service, their case

is covered under Rule 3 of Place of Provision of Service Rules, 2D 12

and not under Rule 4(a) of Place of Provision of Service Rules, 2012.

8. i also find that the appellant submitted the same set of

arguments before the adjudicating authority which is submitted by

them in the appeal memorandum. The adjudicating authority has

vide impugned order confirmed the demand of service tax along with

interest and penalty. The relevant portion of the impugned order

reads as under:

that in respect of the sen;ice p(q“45. i aZso

recipients, accor(iing to the assessee himself,

ciorrLestic

being
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paid. But in respect of the sen>ice recipients located outside the terdtory

of IncB% they claimed it as export of seruice and did not pay service tax.

Therefore, the taxabitity of sen>ice is not dispute(i by the assessee and

the only issue to be ciecicie(i is whether the seruice provided to overseas

clients can be treated as export of seruice or othenuise.

46. For the seruice provicieci after 01.07.2012, the matter needs to be

examined in light of the provisions of Place of Provision of Seruice Rules
2012 UIhiCk read as under:

47. Assessee coraended that as per rule 3, place of provision of

service is normally the location of the recipient of seru ice. Even in rule 4

where place ofprouision of performance based sen>ice has been (ieftrLed,

there also the assessee is fuWting all the conditions of the rule. The

assessee was not in receipt of any goods physically, but on the basis of

IP (formula) / sample out of goods on which testing / analysis had been

carried out by as and report sent to the respective sen;ice recipient

located outside India, who are ultimate benefIciary for the result/

outcome of test report. So, the ultimate benefIt of sen;ice accrues outside

India based on earlier Circular No. il1/5/2009-S. T. dated 24-2=2009,

when - benefIt accrue outside India, the assessee is eligible for the

exemption from the service tax. Further the assessee has relied upon the

advance ruling as reported at 2014 (33) S.T.R. 33 (A.A.R.) TANDUS

FLOORING INDIA PVT. LTD. and submitted that they had complied with

the IULe 6A of EOS & POPs rule & rightly claimed exemption from the

service tax under the rule. They submitted that value of seruices built be

taxable under Section 66 of the Finance Act only if the taxable event

occurs in India I. e. only if the place of provision of service is in India.

48 . In this regard, i fInd that, for the services to be treated as export

of service post 2012, the senRce provided needs to be tested in terms of

nae 6A of the Service Tax Rules, 1994 read with POPS Rules. As per (d)

of Rule 6A(1), for sen;ice to be export of sen;ice, the place of provision of

service should be outside India. Assessee has argued relying on the

provisions of the POPS Rules and para 5.3,@$E{ducaUon Guide that
/FP :d: ' t= T&' \Tr .. ”t
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49. The contention of the assessee regarding the corLdUct of

testing/ analysis on drugs, is that whatever may be sent by the service

recipients are not goods but one of the sample/ molecules/ or object i.e.

me(lieut formula cmd hence, rule 4 of Place of Provision of Service Rules

is not applicable. This contention is not justifIable in as much as even a

sample or molecule is to be considered as goods and testing is being

done on such sample or molecule itself. Further, it has been admitted by

the assessee himself that they are impordrLg such

sawtptes/ molecules/fonnuta, and ClaiVLing exernptiorl frorrl Customs

Duty. Therefore, it cannot be disputed that the goods/ compounds

supplied by the clients are not abstract material but are movable objects

or things that can be touched, felt or possessed as clarifIed in the

Education Guide 5.4.1. On analysing the contents of the aforesaid

guidance note issued by the CBBC, i fInd that services in the nature of

'techrLicat testing/ inspection/ cent$cation/ analysis of goods’ is very

much covered uattan the ambit of Rule 4 of the PPS Rules. In fact, ljt7td

that the seruices provided by the assessee are in the nature of research

arId analysis of sample/compowas/fOwrLuta supplied by the cLients

wittt reference to the drug and thereajter, transferring the outcome of the

research effort to the foreign based cLient(s). Further, 1 ftrLci that it

cannot be disputed that the senaces are conducted with reference to

these sample/ compounds/formUa suppLied by the client(s) and

therefore, these sample/ compounds/formula are the essence for
provision of these sen>ices and uatttout which, no research/ study could

be performed and the intended sen>ices rendered and delivered. In view

of the above, the assessee's contention is not acceptable and i hold that
the seruices provide ci by the assessee are performed on the goods

supplied by their foreign based clients and hence, this seruice activity of

the assessee is covered under Rule 4 of the PPS Rules. In this regard, 1

fmd support in Final Order No. A/86090/2019 dated 12,06.2019 of

Mumbai Bench of Hon’bte Tribunal ta respect of M/ s Sai Life Science

Ltd.”

9. For ease of reference, I hereby produce the relevant provisions

of Place of Provision of Services Rules, 2012 as amended, which
reads as under:

ITd ?

BE
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“B. Place of pror£sion genevany- The place of provision of a service

shall be the location of the recipient of service:

Prov&led that in case “of services other than online information and,

database access or retrieval sertRces”(Inserted vicie Notifnation

46/2012- Senace Tax) where the location of the service receiver is not

available in the or(hnary course of business, the place of provision shall

be the location of the provider of sen>ice.

4. :Place of provision of perf©r7n@nee based services.- The place of

provision of follotuing seruices shalt be the location where the senices

are actually perfowne(i, namely:-

(a) Seruices proui(led in respect of goods that are required to be made

physically available by the recipient of sen?ice to the provi(ier of service,

or to a person acting on behalf of the provider of sertAce, in order to

provicie the service:

Provi(led that when such sen?ices are provided from a remote location

by way of electronic means the place of provision shall be the location

where goods are sihrateci at the time of provision of senAa:

Provicieci further that this sub-rule shall not apply in the case of a

sen>ice provi(led in respect of goods that are temporaftty imported into

India for repairs, reconchtioni-ag or reengineedng y’or re-expo-rt, subject to

conditions as may be specifIed in this regard.

(b) Sen/ices proui(ieci to an individual, represented either as the recipient

of service or a person acting on behaLf of the recipient, tutach require the

physical presence of the receiver or the person acting on behalf of the

receiuer, with the provi(ier for the provision of the senace.

14. Order of application of rules.- Notwitt\stand&tg anything stated in

any rule, where the provision of a sen>ice is, prLwLa facie, (ieterrr&rLabte

in terms of more than one rule, it shall tb ’,irLed in accordance with
Cd tld

the rule that occurs among the rules consicieration.”
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q&

9.1 On plain reading of the above provision of the Place of

Provision of Services Rules, 2012, 1 find that Rule 4(a) applies in the

present case, as the sample drugs sent by the service recipient for

the technical testing and analysis purpose termed as goods and

without the said goods the appellant cannot performed the service.

The service provided by the appellant is performance based service.

I also find that the CBEC in the Question No. 5.4.1 of the Education

Guide, wherein also it has been clarified that “The essential

characteristic of a seruice to be couereci under this rule is that the goods

temporarily come into physical possession or control of the service provider,

and uRthout thjs happening the seruice cannot be rendered. ”. It is also clarify

in the said that the 'Examples of such seruices are ....... technical

testing/inspec6on/ certifIcation/ analysis of goods’. The relevant portion of

the Education Guide reads as under:

"5.4. 1 what are the settaces that are provided "in respect of

goods that are made physically av@{Z@bZe, by the receiver to

the seruice provider, in order to provide the service" - sub-

rule ( 1):

Services that are related to goods, and which require such goods

to be made available to the service provider or a person acting on

behalf of the service provider so that the senlice can be rendered,

are covered here. The essential characteristic of a service to

be covered under this rule is that the goods temporarily

come int© the physical possession or control of the service

provider, and without this happening, the seruice cannot be

rendered. Thus, the service involves mouabte objects or

things that can be touched, .felt or possessed. Examples qf
such seruices are repair, reconditioning, or any other work on

goods (not amounting to manufacture), storage and warehousing,

courier sen?ice, cargo hart(IUng service Goacling, unLoading,

packing or unpacking # cargo), technical
testing/inspection/cert{fic aIIon/ analysis qf goods? drY

clearang etc. It built not cover serpices where the suPPIY of goods

by the receiver is not material to the rendering of the seruice e.g.

where a consultancy report commissi%%®yTrson is gitJen on

a&B:I,
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a pen drive belonging to the customer. Similarly, prouision of a

market research semi ice to a manufacturing $rm for a consumer

product (say, a new detergent) will not fall in this category, even if

the market research fIrm is given say, 1000 nos. of 1 kilogram

packets of the product by the manufacturer, to carry for door-to-

door strrueys."

9.2 in view of the above discussion, I find that the contention of

the appellant is not acceptable that there is not goods and therefore,

I hold that the services provided by the appellant are performed on

the goods supplied by service recipient and the service provided by

the appellant correctly covered under Rule 4(a) of the Place of

Provision of Services Rules, 2012 and hence the appellant not

fulfilled the condition number (d) of Rule 6A of the Service Tax

Rules, 1994, as amended and. their services cannot be treated as

Export of Services.

10. 1 also find that for the prior period the Show Cause Notices

F.No. STC/4-8/O&A/14-15 dated 13.11.2014 and F.No. STC/4-

87/0&A4/15:16 dated 06.04.2016 were issued to the appellant for

the period FY 2012-13 to FY 2013-14 and FY 2014-15 respectively,

by the Commissioner, Service Tax, Ahmedabad, demanding Service

tax amounting to Rs 2,37,33,426/- and Rs 61,48,065/- respectively.

These two Show Cause Notices were adjudicated by the Principal

Colnlnissioner, casT, Ahmedabad South, vide Orders-in-Original

No. AHM-EXCUS-00 1-COM-0 14-0 15-2 1-22 dated 29 . 11.202 1,

upholding the Service tax demand. Being aggrieved the appellant

filed appeal before the CESTAT and the matter is pending at
CESTAT.

ll. I also find that the appejlant contended that the show cause

notice has invoked the extended period of limitation and when the

fact was in the department’s knowledge since long the extended

period cannot be invoked and the show cause notice is time barred.

In this regard, i find that the show cause notice covers the period
atq. gd +?&)
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el

from Ol.04.2015 to 31.03.2016. 1 also find that the due date for

filing the ST-3 Returns for the period April, 2015 to September>

2015 was 25th October, 2015 and thus last date for issuance of the

Show Cause Notice falls on 24.04.2018 in terms of the provisions of

Section 73 of the Finance Act, 1994. 1 also find that the SCN was

issued on 28.Ol.2018. Therefore, the demand is issued within the

time prescribed and without invoking extended period and the

contention of the appelltnt not sustainable.

12. As regard, the appellant placed reliance on decision of the

advance ruling in the case of M/s. Tandus Flooring India Pvt. Ltd.

Vs. CST, Bangalore, I find that the said decision of the advance

ruling in respect of Marketing and Sale Support Service, where no

physical goods available, whereas in the present case the physical

goods i.e. sample of drugs available with the appellant and the

service provided by the appellant is performance based service,

therefore, the said decision of advance ruling not applicable in the

present case.

12. 1 1 also find that the appellant place reliance on decision in the

case of The Bengal Immunity Company Limited v. The State of Bihar

and Ors reported at (1995) 6 STC 446 (SC), however, I find that both

the same are for the time period prior to the Place of Provision of
Service Rules, 20 12 and hence not applicable in the present case.

12.2 As regard, the appellant placed reliance on decision in the case

of Cox & Kings India Ltd. Vs. CST, New Delhi reported in 2014 (35)

S.T.R. 817 (Tri. - Del.) in respect of Tour Operator Service, where no

physical goods available, whereas in the present case the physical

goods i.e. sample of drugs available with the appellant and the

service provided by the appellant is performance based service,

therefore, the said decision is not applicable in the present case.

aa! b;
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12.3 1 also find that the appellant place reliance on decision in the

case of Commissioner of Service Tax, Mumbai-II Vs. SGS India Pvt.

Ltd. reported in 2014 (34) S.T.R. 554 (Born.) however, I find that the

same are for the time period prior to the Place of Provision of Service

Rules, 2012 and hence not applicable in the present case.

IP

13. In view of the above discussion, I uphold the impugned order

passed by the adjudicating authority and reject the appeal filed by

the appellmlt.

14. WltVqafnaRd#'T{©ftVmfhTT®Matt%+thnvRri I

The appeal filed by the appellant stands disposed of in above

terms.

"W (:”itw)

Date : U. 12.2023
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By RPAD / SPEED POST

M/s. Veeda Clinical Reasearch Ltd.
To,

Shivalik Plaza-A,
Ambawadi, Ahmedabad – 380015... . . . . . . Appellant

The Joint Commissioner,
Central GST, Ahmedabad South ;pon(lent
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Copy to

1) The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2) The Commissioner, CGST, Ahmedabad South
3) The Joint Commissioner, Central GST, Ahmedabad South
4) The Assistant Commissioner (HQ System) , CGST, Ahmedabad

South ( For uploading the OI A)
m;uurd File
6) PA file
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